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TO: Robert J. Marchant, Attorney, Legislative Reference Bureau
FROM: Representative Al Ott
RE:

DATE: October 5, 2001

Enclosed with this memorandum is a copy of WLC' 0200/1, prepared by Mark Patronsky of the
Legislative Council. The enclosed bill draft relates to anhydrous ammoma regulations, and the penalties

for fallure to comply with those regulations. This is also the subject of 2001 Assembly Bill 507 which

you previously drafted at my request. .

I'am submitting the enclosed bill draft as a request for another bill draft on this subject. I would
like to explain my rationale for the enclosed draft, because it may not be apparent why I am seeking
these changes in the statute. If you have further questions, please feel free to contact me or Mark

Patronsky.

The first change propoéed by the bill draft relates to s. 101.10 (2),.Stats., which is the
authorization for the Department of Commerce (Commerce) to promulgate rules setting standards for
stor'a,gc; and handling of anhydrous ammonia. As you recall, this statute was originally created because a
de;cisioh was made in 2001 Assembly Bill 7, and its predcceséor, 1999 Assembly Bill 703, to create
penalties for violations of Commerce rules regarding storage and handling of anhydrous ammonia. - At
that time, Com,mcrce had already promulgated rules regarding anhydrous ammonia in ch. Comm 43.
However, the ‘Commercé authority to promulgate these rules consisted of general statutory language
regarding the regulatioﬁ of places of employment and public buildings, and did not contain a specific

reference to anhydrous ammonia.
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As I understand convcntional-drafting practices of the Legislative Reference Bureau, statutes
ordinarily do not refer directly to administrative ‘ruches, but rather to the statutory authority for those
rules. Thus, s. 101.10 (2) was greated to provide eXplicit statutory authority for Commerce -rules on

anhydrous ammonia, and also a statutory reference for the prohibitions and penalties in s. 101.10 (3) and

(4), Stats.

The first sentence of s; 101.A10 (2), Stats., authorizes Commerce to “promulgate rules that
prescribe reasonable standards relating to the safe storage and handling of anhydrous ain'monié.” The
rémé.inder of that subsection was intended, in the original draft legislation, to reflect the current contents
of ch. Comm 43. Howevgr, industrial users of anhydrous ammonia have approached me with concems' :
about s. 101.10 (2), to the extent that the failure of industrial employees to éomply with ch. Comm 43,
even in minor respects, could be deemed a felony. This has never been the intent of this statute. The
siatutc was- intended to relate to the theft of anhydrous ammonia from places where it is legitiniately

stored and used, be individuals involved in illegal drug manufacture.

The enclosed draft proposes to delete all language after the first sentence of s. 101.10 (2). This
will leave the decisions regarding the contents and exceptions of this rule to Commerce decision-making
subject, of course, to legislative review. This amendment does not affect the content of the Commerce

rules, and the prohibitions and penalties in the statute continue to apply to the Commerce rules.

The second change of the enclosed draft amends s. 101.10 (4) (c) by adding an additional
exemption from the felony penalty. The curfent statute provides an exception from the felony penalty
for those who are performing an agricultural activity. For agricultural activities, the prohibitions in s.
101.10 (3) (a) and (b), which relate to storing, holding, or transporting anhydrous ammonia in a

container that does not mieet the requirements of the rule, or transferring anhydrous ammonia into a
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container that doeg not meet the fequirements of the rule, are subject to a civil forfeiture rather than a
felony. The enclosed bill draft also provides that if these activities are undertaken in connection with the
activities such as construction, repair or operation of anhydrous ammonia equipment with consent of the

owner of the equipment, the activities are also subject to the civil forfeiture.

Thank you for your continued assistance with this drafting issue.

AOkr
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Anhydrous Ammonia _ o WLC: 0200/1

MCP:ksm:... ' 10/05/2001

AN ACT fo amend 101.10 (2) and 10110 (4) (¢) of the statutes; relating to: the

* regulation of anhydrous ammonia.

The people of the state of Wisconsin, represented in senate and assembly, do enact as
Jollows:

SEcTION 1. 101.10 (2) of the statutes, as affected by 2001 Wisconsin Act 16, is amended
to read:;

101.10 (2) Rures. The department shall promulgate rules that prescribe reasonable

standards relating to the safe storage and handling of anhydrous ammonia. The-rules-shall

SECTION 2. 101.10 (4) (c) of the statutes is amended to read:

101.10 (4) (c) Any person who violatés sub. (3) (a) or (b) while performing an
agricultural activity, or while performing an_ activity related to the c nstruction, repair.

alteration. location, installation, inspection. and operation of anhydrous ammonia equinment
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1 with the consent of the owner of the anhydrous ammonia equipment, may be required to forfeit

2 not less than $10 nor more than $100 for each violation.

3 (END)
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AN AcT -..; relating to: the regulation of anhydrous ammonia and providing a

penalty.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 101.10 (2) of the statutes, as affected by 2001 Wisconsin Act 16, is
amended to read:
101.10 (2) RULEs. The department shall promulgate rules that prescribe

reasonable standards relating to the safe storage and handling of anhydrous

ammonia.
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History: 2001 a. 16.

is amended to read:

101.10 (4) (¢) Any person Who violates sub. (3) (a) or (b) while performing an

LRBs0193/‘7

agricultural activity or while performing an activity related to the construction.

repair, alteration, location, installation, inspection, or operation of anhydrous

ammonia equipment Wlt the consent of the owner of the anhydrous ammonia

equipment may be required to forfeit not less than $10 nor more than $100 for each

violation.

History: 2001 a. 3.

(END)

v
SECTION 2. 101.10 (4) (c) of the statutes, as created by 2001 W1scons1n Act 3,
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DRAFTER’S NOTE LRBs0193/#dn
FROM THE RIM:
LEGISLATIVE REFERENCE BUREAU
Py

Representative Ott:

Attached is the substitute amendment you requested. Please note that the expansion
of the civil forfeiture provision in s. 101.10 (4) (c), stats., is not exactly as you requested.
It seemed more consistent with your intent to have the forfeiture cover anyone who

does any of the listed consensual activities, rather than all of them. Please let me know
if I have misunderstood your intent.

Robert J. Marchant

Legislative Attorney

Phone: (608) 2614454

E-mail: robert.marchant@legis.state.wi.us
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October 5, 2001

Representative Ott:

Attached is the substitute amendment you requested. Pleasc notc that the expansion
of the civil forfeiture provision in s. 101.10 (4) (c), stats., is not exactly as you requested.
It seemed more consistent with your intent to have the forfeiture cover anyone who
does any of the listed consensual activities, rather than all of them. Please let me know
if I have misunderstood your intent.

Robert J. Marchant

Legislative Attorney

Phone: (608) 261-4454

E-mail: robert.marchant@legis.state.wi.us



